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With reference to the Government's Assignments

of Error VII (Appellant's opening brief, p. 25 and

26), which was argued as Point V in the appellant's

opening brief, beginning on page 39, it is desired to

submit the following additional argument why the

instructions of the Court to the effect that the tuber-

cular condition found in July of 1923 and at any time



prior to January 1st, 1925, must be presumed to have

developed during his military service, was in error.

As pointed out in the appellant's opening brief, this

action was based upon Sections 400 and 401 of the

War Risk Insurance Act authorizing the granting of

insurance by the appellant (40 Stat. 374 and 375).

The pertinent part of this statute is quoted on page 2

of the Government's opening brief. This provision

was first contained in the Act of October 6th, 1917

(Public No. 90—65th Congress). It remained in the

War Risk Insurance Act substantially unchanged

until the World War Veterans' Act was passed on

June 7th, 1924. However, the World War Veterans'

Act of 1924 (Public No. 242—68th Congress) did not

contain the provision under which this suit was

brought, and no amendments to the World War Vet-

erans' Act of 1924 have ever contained it.

Sections 600 and 601 of the World War Veterans'

Act of 1924 specifically repealed all prior laws re-

lating to compensation or insurance. Section 602 of

the World War Veterans' Act of 1924 provided as

follows

:

''The repeal of the several Acts as provided in sec-

tions 600 and 601 hereof shall not affect any act done
or any right or liability accrued, or any suit com-
menced before the said repeal, but all such rights and
liabilities under said Acts shall continue and may be

enforced in the same manner as if said repeal had



not been made; nor shall said repeal in any manner
affect the right to any office or change the term or

tenure thereof."

It can readily be seen, therefore, that the World

War Veteran's Act of 1924 specifically repealed the

Act containing the sections under which this suit is

brought, and did not incorporate the provisions of

such sections in the new Act. The only right that

the appellee had, therefore, after the World War Vet-

erans' Act of 1924 was passed on June 7th, 1924,

was under Section 602 of the World War Veterans'

Act of 1924, which preserved all accrued rights and

liabilities under the prior Acts. It need not be argued

strenuously that in order for a right to have accrued

under the prior Acts it must have accrued under the

terms and conditions of such prior Acts. Let us see,

therefore, what the state of the law was with refer-

ence to presumptions as to tubercular conditions in

the Adts which were in effect prior to the passage

of the World War Veterans' Act of 1924 on June

7th, 1924. The first presumption as to the serv-

ice connection of tubercular conditions was found

in Section 18 of the amendment to the War
Risk Insurance Act of August 9, 1921 (Public No.

47—67th Congress) (42 Stat, at Large, p. 153, 154)

which amended Section 300 of the War Risk Insur-

ance Act and provided as follows

:



"Provided Further, That an ex-service man who
is shown to have an active pulmonary tuberculosis or

neuropsychiatric disease (of more than 10 per centum
degree of disability in accordance with the provisions

of subdivision (2) of section 302 of the War Risk In-

surance Act, as amended) developing within two
years after separation from the active military or

naval service of the United States, shall be considered

to have acquired his disability in such service, or to

have suffered an aggravation of a preexisting pul-

monary tuberculosis or neuropsychiatric disease in

such service * * *."

The next amendment contained in the law on this

subject was made by Section 2 of the Act of March 4,

1923 (Public No. 542—67th Congress) (42 Stat, at

Large, p. 1522) which further amended Section 300

of the War Risk Insurance Act as follows

:

"Provided, That an ex-service man who is shown
to have a neuro-psychiatric disease or an active tub-

erculous disease developing a 10 per centum degree

of disability or more in accordance with the provisions

of subdivsion (2) of section 302 of the War Risk In-

surance Act, as amended, and such showing was also

made upon examination by a medical officer of the

Veterans' Bureau or by a legally qualified physician

made within three years after separation from the

active military or naval service of the United States,

shall be considered to have acquired his disability in

such service or to have suffered an aggravation of a

preexisting neuro-psychiatric disease or tuberculosis,

in such service * * *."

This provision remained in eft'ect until the World

War Veterans' Act of 1924 was passed on June 7th,

1924. The presumption under which the charge cf



the Court was given was first contained in Section

200 (44 Stat. 793, 794) of the World War Veterans'

Act of 1924, which is quoted on page 40 of the appel-

lant's opening brief, which as pointed out above, was

the Act which repealed the law containing the pro-

vision under which this suit was brought.

The first showing of any tuberculosis which is con-

tained in the record was apparently in July of 1923,

which was more than six years subsequent to the

time when it is contended by the appellee that he was

in military service. Therefore, since the most liberal

provision of the War Risk Insurance Act was a three-

year presumption, that would not have aided the ap-

pellee in any respect . We therefore have the ano-

malous situation of the Court instructing the jury

that a presumption contained in the very Act which

repealed the Act under which the suit was brought

might be applied in establishing an accrued right un-

der such prior law. In other words, the Court in sub-

mitting the case to the jury in the determination of

whether there was any accrued right of the plaintiff

under the War Risk Insurance Act, which was the

only act containing the provision under which the suit

was brought, gave the appellee the benefit of a more

liberal and longer presumption, which must have ap-

plied to other matters, and which was contained in

the World War Veterans' Act of 1924, which did not



bring forward the provision of the law under which

this suit was brought, and which was the very act

repealing the War Risk Insurance Act. It is re-

spectfully submitted that upon this ground the Court's

instruction was clearly erroneous.

This instruction was undoubtedly one of the most

damaging, if not the most damaging, instruction

given by the Court, because the jury was told in sub-

stance that they must presume the man to have been

sound at the beginning of the time it was contended

he was in the service, and that his disability of tuber-

culosis was acquired during the short period that he

was in service.

It is submitted again that the judgment entered in

the cause should be set aside and the case remanded

with instructions to dismiss.
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